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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 113. Registration of Securities
7 TAC §§113.4, 113.11, 113.12
The State Securities Board proposes amendments to §§113.4,
113.11, and 113.12, concerning registration of securities.
Specifically, §113.4(c) would be amended to conform the text
to existing law by omitting a provision prohibited by the National
Securities Market Improvements Act of 1996; §113.11(a)(3)
and §113.12 would be amended to mirror the references to
guidelines mentioned in each; and §113.12 would also be
amended to remove a reference to Chapter 124, which is being
currently proposed for repeal.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rules are
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be that the rules would
reflect existing law and persons registering securities would
be apprised of the specific guidelines that may apply to their
registered offering. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the rules as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The amendments are proposed under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and im-
plement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and ap-
plications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes.
The proposed amendments affect Texas Civil Statutes, Article
581-7.
§113.4. Application for Registration.
(a)-(b) (No change.)
(c) Variable prices. The Commissioner cannot properly
permit variable price approvals on primary sales. However, if
good cause is shown, the Commissioner may permit variable pricing
on firmly underwritten offerings [and on securities of investment
companies registered under the Investment Company Act of 1940 as
amended] or similar continuous offerings such as employee benefit
plans.
(d)-(g) (No change.)
§113.11. Shelf Registration of Securities.
(a) Applicability.
(1)-(2) (No change.)
(3) Where appropriate, the provisions of Chapters 117,
119, 121,129, [and] 141 , and 143 of this title (relating to Ad-
ministrative Guidelines for Registration of Real Estate Programs;
Publicly Offered Cattle Feeding Programs;Administrative Guide-
lines for Registration of Oil and Gas [Drilling] Programs;Admin-
istrative Guidelines for Registration of Asset-Backed Securities;
[and] Administrative Guidelines for Registration of Equipment Pro-
grams ; and Administrative Guidelines for Registration of Real
Estate Investment Trusts) and other provisions of this chapter also
will be applied.
(b) (No change.)
§113.12. Applicability of Guidelines.
The guidelines listed in this section do not apply to offerings made
pursuant to an exemption under either the Texas Securities Act, §5 or
§6, or an exemption by Board rule pursuant to the Texas Securities
Act, §5.T, or to an offering of federal covered securities, as that
term is defined in §107.2 of this title (relating to Definitions). In
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other words, the requirements contained in one of the following
guidelines would apply only to an offering for which an application
for registration is filed with the Securities Commissioner:
(1)-(2) (No change.)
(3) Chapter 121 of this title (relating toAdministrative
Guidelines for Registration of Oil and Gas Programs);
[(4) Chapter 124 of this title (relating to Administrative
Guidelines for Registration of Periodic Payment Plans);]
(4) [(5)] Chapter 129 of this title (relating to Administra-
tive Guidelines for Registration of Asset-Backed Securities);
(5) [(6)] §135.5 of this title (relating to Registration of
Bonds);
(6) [(7)] Chapter 141 of this title (relating to Administra-
tive Guidelines for Registration of Equipment Programs); and
(7) [(8)] Chapter 143 of this title (relating to Administra-
tive Guidelines for Registration of Real Estate Investment Trusts).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 114. Federal Covered Securities
7 TAC §114.4
The State Securities Board proposes an amendment to §114.4,
concerning filings and fees. The proposed amendment would:
(1) change subsections (a)(1)(A) and (f)(1)(A) to recognize
new Form NF, Uniform Investment Company Notice Filing; (2)
subsection (b) would add new paragraph (5) to explain filing
and fee requirements for offerings of certain industrial bonds;
(3) clarify when some filings and fees are due in subsections
(b)(4) and (c); and (4) relocate two provisions of general
applicability from subsections (b)(5)and (6) to subsections (g)
and (i), respectively. Old subsection (g) would be eliminated as
duplicative.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be to clarify filing and
fee requirements and increase uniformity with other securities
regulators by allowing certain issuers to file new uniform Form
NF. There will be no effect on small businesses. There is
no anticipated economic cost to persons who are required to
comply with the rule as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The amendment is proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-5.T. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securities
Act, including rules and regulations governing registration state-
ments and applications; defining terms; classifying securities,
persons, and matters within its jurisdiction; and prescribing dif-
ferent requirements for different classes. Section 5.T provides
that the Board may prescribe new exemptions by rule.
The proposed amendment affects Texas Civil Statutes, Articles
581-5 and 581-7.
§114.4. Filings and Fees.
(a) Generally. Unless otherwise provided in subsection (b) of
this section, prior to the initial offer of the federal covered securities
in this state, the issuer shall provide to the Securities Commissioner:
(1) a notice filing, verified under oath by the applicant,
consisting of:
(A) page 1 of a Form U-1, Uniform Application
to Register Securities, with items 1-6 completed, or a document
providing substantially the same information;or
(B) if the issuer is an investment company, Form




(3) Money market status approved. Section 123.3 of
this title (relating to Conditional Exemption for Money Market
Funds) sets forth the requirements for obtaining and maintaining
a money market designation and the reduced fee schedule
available to funds so designated. In connection with an offering
of securities of an issuer that has applied for and been granted
money market status as provided in §123.3 of this title (relating to
Conditional Exemption for Money Market Funds), the issuer shall
provide to the Securities Commissioner:
(A) a consent to service of process signed by the
issuer, if required by §114.3 of this title (relating to Consents to
Service of Process), if such a consent to service has not previously
been filed with the Securities Commissioner; [and]
(B) any other filing required by §123.3 of this title
(relating to Conditional Exemption for Money Market Funds) or
subsection (f) of this section; and
(C) [(B)] the fee provided for in §123.3 of this title
(relating to Conditional Exemption for Money Market Funds).
(4) Secondary trading. A registered dealer or issuer who
chooses to comply with the Texas Securities Act, §5.O(9), by filing
a form that shall provide to the Securities Commissioner, prior to
the sale of the securities in this state:
(A) -(D) (No change.)
(5) Industrial development bonds. In connection with
an offering of bonds that does not qualify for an exemption pur-
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suant to the Texas Securities Act, §5.M, because the securities
offered come within the parameters of Chapter 135 of this title
(relating to Securities Sold by Industrial Development Corpora-
tions and Authorities), prior to offers in this state, the issuer shall
provide to the Securities Commissioner the items noted in subsec-
tion (a) of this section. This paragraph does not apply to bonds
issued by a municipality located in Texas. [In conducting sales in
this chapter, dealer and agent registration requirements of the Texas
Securities Act and Board rules must be complied with.]
[(6) Applicability of antifraud provisions. With regard
to this chapter, the Texas Securities Act prohibits fraud or fraudulent
practice in connection with the sale or offer for sale of federal covered
securities.]
(c) Supplemental reports.
(1) Unless otherwise provided in paragraph (2) of this
subsection, each[Each] applicant required to pay a fee in connection
with federal covered securities offered in this state shall submit to
the Securities Commissioner annual reports showing the amount of
federal covered securities authorized to be sold in Texas, the actual
amount sold in Texas, the consideration received therefor, and the
amount of unsold securities authorized to be sold in Texas. Upon
completion of all offerings of federal covered securities authorized
for sale in Texas, a final sales report must be filed with the Securities
Commissioner showing the total aggregate amount of federal covered
securities authorized and sold in Texas and the total consideration
received therefor.
(2) This subsection does not apply to an applicant
proceeding pursuant to subsection (b)(1) or (b)(4) of this section.
(d)-(e) (No change.)
(f) Period of effectiveness.
(1) The initial authorization for federal covered securities
of an open-end investment company, as defined in the Investment
Company Act of 1940, shall be effective until two months after the
end of the issuer’s fiscal year. After the initial authorization, the
issuer or its agent may renew the authorization by submitting, within
two months after the end of the issuer’s fiscal year:
(A) a notice filing, verified under oath by the
applicant, consisting ofForm NF, Uniform Investment Company
Notice Filing [page 1 of a Form U-1, Uniform Application to Register
Securities, with items 1-6 completed, or a document providing
substantially the same information]; and
(B) (No change.)
(2)-(4) (No change.)
(g) Applicability of dealer and agent registration require-
ments. In conducting sales in this chapter, dealer and agent regis-
tration requirements of the Texas Securities Act and Board rules
must be complied with. [Money market fund determinations pur-
suant to §123.3. A fund offering federal covered securities that is
determined to be a money market fund pursuant to §123.3 of this
title (relating to Conditional Exemption for Money Market Funds)
shall pay the fees provided for in that section.]
(h) (No change.)
(i) Applicability of antifraud provisions. With regard
to this chapter, the Texas Securities Act prohibits fraud or
fraudulent practice in connection with the sale or offer for sale
of federal covered securities.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 115. Dealers and Salesmen
7 TAC §115.1, §115.3
The State Securities Board proposes amendments to §§115.1
and 115.3, concerning dealer/investment adviser registration.
Proposed §115.1(b)(1)(M) would add a new category of re-
stricted registration for dealing in all securities except municipal
securities. A corresponding amendment is being proposed to
§115.3(b)(1)(B)(vi) to accept the Series 37, 38, or 47 examina-
tions for this type of restricted registration. These three exams,
which do not address municipal securities issued in the United
States, are NASD Regulation, Inc. versions of the Canadian
and Japanese securities exams. Additionally, §115.1 would be
amended to: require a registered person to report a bankruptcy;
include the effective date of Title III of the National Securities
Markets Improvement Act of 1996; and clarify the coverage of
the exemption in §115.1(i)(2).
Michael S. Gunst, Director, Dealer Registration Division, has
determined that for the first five-year period the rules are effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rules.
Mr. Gunst also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be the facilitation of
international trading of securities by dealers from Canada and
Japan and improved clarity concerning reporting obligations
and registration exemptions. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rules as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The amendments are proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-12.B. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securi-
ties Act, including rules and regulations governing registration
statements and applications; defining terms; classifying securi-
ties, persons, and matters within its jurisdiction; and prescribing
different requirements for different classes. Section 12.B pro-
vides the Board with the authority to prescribe new dealer/agent
registration exemptions by rule.
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The proposed amendments affect Texas Civil Statutes, Articles




(1) Any person or company may apply for, and the
Securities Commissioner may grant, restricted registration for the
purpose of rendering advice regarding or effecting transactions in a
particular type or category of securities, or securities representing
interests in one or more types or categories of businesses. The
restricted registrations are as follows:
(A)-(J) (No change.)
(K) registration to accept orders unsolicited by such
person from existing customers of the dealer; [and]
(L) registration to deal exclusively in corporate secu-
rities ; and [.]





(1) Each person registered as a dealer or investment ad-
viser or as an agent thereof shall report to the Securities Commis-
sioner within 30 days after its entry any action by a self-regulatory
organization, any state or federal administrative order, criminal con-
viction, or court judgment, order, or decree described in paragraph
(2) of this subsectionor any declaration of bankruptcy, which
is entered against that person or an officer or agent thereof. Upon
request by the Securities Commissioner, that person may be required
to furnish to the Securities Commissioner copies of the order, con-
viction, or decree, or other documents, as applicable.
(2) The following matters must be reported:
(A)-(C) (No change.)
(D) any expulsion, bar, suspension, censure, fine, or




(i) Persons not required to register as an investment adviser
or an agent of an investment adviser on or afterJuly 8 [April 9],
1997 [, or such later effectiveness date created by act of Congress
for Public Law Number 104-290, Title III].
(1) (No change.)
(2) Registration as an agent of an investment adviser
described in paragraph (1) of this subsection is not required for
an investment adviser agent who does not have a place of business
located in Texas but who otherwise engages in the rendering of
investment advice in this state.
(3) (No change.)
(j) (No change.)
(k) Applicability of antifraud provisions. Persons not
required to register with the Securities Commissioner pursuant to
[With regard to] subsections (i) and (j) of this section,are reminded
that the Texas Securities Act prohibits fraud or fraudulent practices
in dealing in any manner in any securities whether or not the person
engaging in fraud or fraudulent practices is required to be registered.
The Agency has jurisdiction to investigate and bring enforcement
actions to the full extent authorized in the Texas Securities Act with
respect to fraud or deceit, or unlawful conduct by a dealer, investment




(b) Content. Each applicant must satisfy two examination
requirements.
(1) Each applicant must pass an examination on general
securities principles. This requirement may be satisfied by passing
an examination on general securities principles administered by the
NASD. As set out in subparagraph (B) of this paragraph, applicants
for restricted registrations may substitute an examination dealing with
a particular type of security for an examination on general securities
principles.
(A) (No change.)
(B) In lieu of an examination on general securities
principles, the Securities Commissioner recognizes the following lim-
ited examinations, administered by the NASD, for the corresponding
restricted registrations:
(i)-(iii) (No change.)
(iv) for persons seeking the type of restricted reg-
istration specified in §115.1(b)(1)(B) of this title (relating to General
Provisions), the Series 52 – Municipal Securities Representative Ex-
amination; [and]
(v) for persons seeking the type of restricted regis-
tration specified in §115.1(b)(1)(L) of this title (relating to General
Provisions), the Series 62 – Corporate Securities Representative Ex-
amination ; and [.]
(vi) for persons seeking the type of restricted
registration specified in §115.1(b)(1)(M) of this title (relating to
General Provisions), either the Series 37 – General Securities
Representative Examination, the Series 38 – General Securities




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
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♦ ♦ ♦
Chapter 124. Guidelines for Registration of Peri-
odic Payment Plans
7 TAC §§124.1-124.6
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the State Securities Board or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The State Securities Board proposes the repeal of Chapter
124, §§124.1-124.6, concerning guidelines for registration of
periodic payment plans. The repeals are proposed in light of
changes made by the National Securities Markets Improvement
Act of 1996, Public Law Number 104-290, which remove most
securities issued by open-end investment companies from the
registration requirements of state law.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the repeals
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeals.
Mr. Northcutt also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be the elimination of
unnecessary rules. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeals as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The repeals are proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The repeals affect Texas Civil Statutes, Article 581-7.
§124.1. Introduction.
§124.2. Suitability Standards.
§124.3. Limitation on Commissions.
§124.4. Disclosure.
§124.5. Persistency Rate and Reports.
§124.6. Investment Objective.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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The State Securities Board proposes an amendment to
§133.33, concerning two new uniform forms. The amendment
would authorize acceptance of Form NF, Uniform Investment
Company Notice Filing, and the Model Accredited Investor
Exemption Uniform Notice of Transaction. Form NF would
be used in connection with notice filings for certain federal
covered securities, the Model Accredited Investor Exemption
Uniform Notice Of Transaction would be used in connection
with the new exemption in §139.19, which is being proposed
concurrently.
David Grauer, Director, Enforcement Division, and Micheal
Northcutt, Director, Securities Registration Division, have de-
termined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.
Mr. Grauer and Mr. Northcutt also have determined that for
each year of the first five years the rule is in effect the public
benefit anticipated as a result of enforcing the rule will be to
facilitate notice filings by investment companies and use of
the accredited investor exemption contained in §139.19. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rule as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The amendment affects Texas Civil Statutes, Article 581-7.
§133.33. Uniform Forms Accepted, Required, or Recommended.
(a) Assuming the appropriate exhibits and supplements are
filed, the State Securities Board will accept for filing the following
"Uniform Forms" in lieu of the requisite Texas form, if any.
(1)-(9) (No change.)
(10) NF. Uniform Investment Company Notice Filing.
(11) Model Accredited Investor Exemption Uniform
Notice of Transaction.
(b)-(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 139. Exemptions by Rule or Order
7 TAC §139.18
The State Securities Board proposes new §139.18, concern-
ing broker-dealer and investment adviser advertising on the In-
ternet. The proposed rule, patterned after a North American
Securities Administrators Association model, would allow deal-
ers, advisers, and their agents to disseminate general infor-
mation over the Internet regarding their products and services,
while affirmatively stating that the person or firm can conduct
business in Texas only if properly registered, excluded, or ex-
empted from state registration requirements. No responses to
persons in Texas can be made absent compliance with Texas
registration requirements. The proposal would require agents
of dealers and investment advisers to prominently disclose their
affiliation with the associated dealer or investment adviser. Ad-
ditionally, dealers and investment advisers would retain respon-
sibility for authorizing, reviewing and approving the content of
Internet communications by their agents.
David Grauer, Director, Enforcement Division, and Michael S.
Gunst, Director, Dealer Registration Division, have determined
that for the first five-year period the rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.
Mr. Grauer and Mr. Gunst also have determined that for
each year of the first five years the rule is in effect the public
benefit anticipated as a result of enforcing the rule will be
to promote legitimate uses of the Internet by the securities
industry by providing clarification of the applicability of the Texas
Securities Act and Rules to broker-dealers and investment
advisers advertising on the Internet. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The new rule is proposed under Texas Civil Statutes, Articles
581-28-1 and 581-12.B. Section 28-1 provides the Board with
the authority to adopt rules and regulations necessary to carry
out and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 12.B provides the
Board with the authority to prescribe new dealer/agent regis-
tration exemptions by rule.
The new rule affects Texas Civil Statutes, Article 581-12, 581-
13, 581-18, and 581-22.
§139.18. Dealer and Investment Adviser Use of the Internet to
Disseminate Information on Products and Services.
(a) Dealers, investment advisers, dealer agents, and invest-
ment adviser representatives who use the Internet, the World Wide
Web, and similar proprietary or common carrier electronic systems
(collectively, the "Internet") to distribute information on available
products and services through certain communications made on the
Internet directed generally to anyone having access to the Internet,
and transmitted through postings on Bulletin Boards, displays on
"Home Pages" or similar methods ("Internet Communications") shall
not be deemed to be a "dealer" in this state for purposes of the Act,
§4.D, based solely on that fact if the following conditions are ob-
served:
(1) The Internet Communication contains a legend in
which it is clearly stated that:
(A) the dealer, investment adviser, dealer agent, or
investment adviser representative in question may only transact
business in this state if first registered, excluded, or exempted from
Texas dealer, investment adviser, dealer agent, or investment adviser
representative registration requirements, as may be; and
(B) follow-up, individualized responses to persons in
Texas by such dealer, investment adviser, dealer agent, or investment
adviser representative that involve either the effecting or attempting
to effect transactions in securities, or the rendering of personalized
investment advice for compensation, as may be, will not be made
absent compliance with Texas dealer, investment adviser, dealer
agent, or investment adviser representative registration requirements,
or an applicable exemption or exclusion;
(2) The Internet Communication contains a mechanism,
including and without limitation, technical "firewalls" or other
implemented policies and procedures, designed reasonably to ensure
that prior to any subsequent, direct communication with prospective
customers or clients in Texas, said dealer, investment adviser, dealer
agent, or investment adviser representative is first registered in Texas
or qualifies for an exemption or exclusion from such requirement.
Nothing in this section shall be construed to relieve a Texas registered
dealer, investment adviser, dealer agent, or investment adviser
representative from any applicable securities registration requirement
in Texas;
(3) The Internet Communication does not involve either
effecting or attempting to effect transactions in securities, or the
rendering of personalized investment advice for compensation, as
may be, in Texas over the Internet, but is limited to the dissemination
of general information on products and services; and
(4) In the case of a dealer agent or investment adviser
representative:
(A) the affiliation with the dealer or investment
adviser of the dealer agent or investment adviser representative is
prominently disclosed within the Internet Communication;
(B) the dealer or investment adviser with whom
the dealer agent or investment adviser representative is associated
retains responsibility for reviewing and approving the content of
any Internet Communication by a dealer agent or investment adviser
representative;
(C) the dealer or investment adviser with whom the
dealer agent or investment adviser representative is associated first
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authorizes the distribution of information on the particular products
and services through the Internet Communication; and
(D) in disseminating information through the Internet
Communication, the dealer agent or investment adviser representative
acts within the scope of the authority granted by the dealer or
investment adviser.
(b) The position expressed in this section extends to state
dealer, investment adviser, dealer agent, and investment adviser
representative registration requirements only, and does not excuse
compliance with applicable securities registration, antifraud, or
related provisions.
(c) Nothing in this section shall be construed to affect
the activities of any dealer, investment adviser, dealer agent, or
investment adviser representative engaged in business in this state
that is not subject to the jurisdiction of the Securities Commissioner
as a result of the National Securities Markets Improvement Act of
1996, as amended.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 139. Exemptions by Rule or Order
7 TAC §139.19
The State Securities Board proposes new §139.19, concerning
an accredited investor exemption. The proposed exemption
would exempt issuers offering securities to accredited investors
from securities registration requirements under the Texas Se-
curities Act, §22 or Chapter 139 of the Board’s rules. The ex-
emption corresponds to the North American Securities Admin-
istrators Association model accredited investor exemption. The
proposal would allow a general announcement of the proposed
offering, pursuant to certain conditions. A notice filing with the
Securities Commissioner would be required, consisting of a no-
tice of transaction, a consent to service of process, and a copy
of the general announcement. The notice filing will utilize the
Model Accredited Investor Exemption Uniform Notice of Trans-
action, which is being added to the list of forms accepted by the
agency in an amendment to §133.33, which is being proposed
concurrently.
David Grauer, Director, Enforcement Division, Michael S.
Gunst, Director, Dealer Registration Division, John R. Morgan,
Deputy Securities Commissioner, and Micheal Northcutt,
Director, Securities Registration Division, have determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.
Mr. Grauer, Mr. Gunst, Mr. Morgan and Mr. Northcutt also
have determined that for each year of the first five years the
rule is in effect the public benefit anticipated as a result of
enforcing the rule will be to facilitate capital raising and the use
of electronic designated matching services. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the rule as
proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The new rule is proposed under Texas Civil Statutes, Article
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 5.T provides that the
Board may prescribe new exemptions by rule.
The new rule affects Texas Civil Statutes, Articles 581-7, 581-8,
and 581-22.
§139.19. Accredited Investor Exemption.
Any offer or sale of a security by an issuer in a transaction that
meets the requirements of this section is exempted from the securities
registration requirements of the Texas Securities Act and exempted
from the filing requirements contained in the Texas Securities Act,
§22.A, and Chapter 139 of this title (relating to Guidelines for
Regulation of Offers).
(1) Who may purchase. Sales of securities shall be
made only to persons who are or the issuer reasonably believes are
accredited investors. "Accredited investor" is defined in 17 Code of
Federal Regulations §230.501(a) promulgated by the SEC as made
effective in SEC Release Number 33-6389, as amended in Release
Numbers 33-6758 and 33-6825.
(2) Unavailable for certain issuers. The exemption is not
available to an issuer that is in the development stage that either has
no specific business plan or purpose or has indicated that its business
plan is to engage in a merger or acquisition with an unidentified
company or companies, or other entity or person.
(3) Investment intent; resales. The issuer reasonably
believes that all purchasers are purchasing for investment and not
with the view to or for sale in connection with a distribution of the
security. Any resale of a security sold in reliance on this exemption
within 12 months of sale shall be presumed to be with a view to
distribution and not for investment, except a resale pursuant to a
registration statement effective under the Texas Securities Act, §7,
or to an accredited investor pursuant to an exemption available under
the Texas Securities Act or Board rules.
(4) Disqualifications.
(A) The exemption is not available to an issuer if the
issuer, any of the issuer’s predecessors, any affiliated issuer, any of
the issuer’s directors, officers, general partners, beneficial owners of
10% or more of any class of its equity securities, any of the issuer’s
promoters presently connected with the issuer in any capacity, any
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underwriter of the securities to be offered, or any partner, director,
or officer of such underwriter:
(i) within the last five years, has filed a registration
statement which is the subject of a currently effective registration
stop order entered by any state securities administrator or the United
States Securities and Exchange Commission;
(ii) within the last five years, has been convicted of
any criminal offense in connection with the offer, purchase, or sale
of any security, or involving fraud or deceit;
(iii) is currently subject to any state or federal
administrative enforcement order or judgment, entered within the last
five years, finding fraud or deceit in connection with the purchase or
sale of any security; or
(iv) is currently subject to any order, judgment, or
decree of any court of competent jurisdiction, entered within the last
five years, temporarily, preliminarily, or permanently restraining or
enjoining such party from engaging in or continuing to engage in any
conduct or practice involving fraud or deceit in connection with the
purchase or sale of any security.
(B) Subparagraph (A) of this paragraph shall not
apply if:
(i) the party subject to the disqualification is li-
censed or registered to conduct securities related business in the state
in which the order, judgment, or decree creating the disqualification
was entered against such party;
(ii) before the first offer under this exemption, the
state securities administrator, or the court or regulatory authority that
entered the order, judgment, or decree, waives the disqualification;
or
(iii) the issuer establishes that it did not know and
in the exercise of reasonable care, based on a factual inquiry, could
not have known that a disqualification existed under this subsection.
(5) General announcement.
(A) A general announcement of the proposed offering
may be made by any means.
(B) The general announcement shall include only the
following information, unless additional information is specifically
permitted by the Securities Commissioner:
(i) the name, address, and telephone number of the
issuer of the securities;
(ii) the name, a brief description, and price (if
known) of any security to be issued;
(iii) a brief description of the business of the issuer
in 25 words or less;
(iv) the type, number, and aggregate amount of
securities being offered;
(v) the name, address, and telephone number of the
person to contact for additional information; and
(vi) a statement that:
(I) sales will only be made to accredited in-
vestors;
(II) no money or other consideration is being
solicited or will be accepted by way of this general announcement;
and
(III) the securities have not been registered with
or approved by any state securities agency or the U.S. Securities and
Exchange Commission and are being offered and sold pursuant to an
exemption from registration.
(6) Provision of additional information. The issuer, in
connection with an offer, may provide information in addition to the
general announcement under paragraph (5) of this section, if such
information:
(A) is delivered through an electronic database that
is restricted to persons who have been prequalified as accredited
investors; or
(B) is delivered after the issuer reasonably believes
that the prospective purchaser is an accredited investor.
(7) Telephone solicitation. No telephone solicitation shall
be permitted unless prior to placing the call, the issuer reasonably
believes that the prospective purchaser to be solicited is an accredited
investor.
(8) Loss of exemption. Dissemination of the general
announcement of the proposed offering to persons who are not
ccredited investors shall not disqualify the issuer from claiming the
exemption under this section.
(9) Filing. The issuer shall file with the Securities
Commissioner a notice of transaction, a consent to service of process,
and a copy of the general announcement within 15 days after the first
sale in this state.
(10) Dealer and agent registration. In conducting sales
pursuant to this section, dealer and agent registration requirements of
the Texas Securities Act and Board rules must be complied with.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 305–8300
♦ ♦ ♦
TITLE 19. EDUCATION
Part II. Texas Education Agency
Chapter 61. School Districts
Subchapter CC. Commissioner’s Rules Concern-
ing School Facilities
19 TAC §61.1032
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The Texas Education Agency (TEA) proposes new §61.1032,
concerning instructional facilities allotment. The new section
specifies the method for determining allotments, the application
process, relevant definitions, and requirements, for school
district information.
In House Bill 5, the 75th Texas Legislature repealed the school
facilities assistance grant program and replaced it with the
Instructional Facilities Allotment. The new program operates to
equalize access to funding through a guaranteed yield approach
for new debt, either as school district bonds or as lease-
purchase arrangements. The legislature appropriated $100
million each year of the current biennium to fund the state’s
share of the debt service costs.
Felipe Alanis, deputy commissioner for programs and instruc-
tion, has determined that for the first five-year period the section
is in effect there will be fiscal implications as a result of enforc-
ing or administering the section.
The effect on state government (Texas Education Agency) will
be an estimated additional cost of $65 million in fiscal year
1998 and $135 million in fiscal year in 1999. The effect on
local government (school districts) will be savings of $65 million
in fiscal year 1998 and $135 million in fiscal year 1999. The
legislature authorized a new Instructional Facilities Allotment
and appropriated $100 million in each year of the 1997-1998/
1998-1999 biennium as intial funding, with a provision that
allows unspent balances to be carried forward to the next fiscal
year. The program operates to reduce the costs of borrowing
funds to finance school construction. The amounts shown are
the estimated amounts of state grants to be spent in each
year, that should reduce local tax requirements by an equivalent
amount. There will be no effect on small businesses.
Mr. Alanis and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the section is in effect the public benefit
anticipated as a result of enforcing the section will be up to $3
billion in construction projects that will likely be partially funded
from the Instructional Facilities Allotment. This will allow school
districts to fund projects at less cost to local taxpayers, or in
some cases, fund projects which otherwise would not be built.
Appropriate facilities for the instructional programs is likely to
lead to better student performance. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed.
Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701, or may be
submitted electronically at the following address: http://
www.tea.state.tx.us/sboe/rules/proposed. Comments must be
received by 5:00 p.m., Friday, September 12, 1997, to be re-
flected in the final adoption preamble. All requests for a public
hearing on the proposed section submitted under the Admin-
istrative Procedure Act must be received by the commissioner
of education not more than 15 calendar days after notice of
a proposed change in the section has been published in the
Texas Register.
The new section is proposed under the Texas Education Code,
§46.002, as added by House Bill 4, 75th Texas Legislature,
which authorizes the commissioner of education to adopt rules
for the administration of the Instructional Facilities Allotment.
The new section implements the Texas Education Code,
§46.002, as added by House Bill 4.
§61.1032. Instructional Facilities Allotment.
(a) Definitions. The following definitions apply to the
instructional facilities allotment governed by this section:
(1) Instructional facility - real property, an improvement
to real property, or a necessary fixture of an improvement to real
property that is used predominantly for teaching the curriculum
required by Texas Education Code (TEC), §28.002.
(2) Noninstructional facility - a facility that may occasion-
ally be used for instruction, but the predominant use is for purposes
other than teaching the curriculum required by TEC, §28.002.
(3) Necessary Fixture - equipment necessary to the use of
a facility for its intended purposes, but which is permanently attached
to the facility such as lighting and plumbing.
(4) Debt service - as used in this section, debt service
shall include payments of principal and interest on bonded debt or the
amount of a payment under an eligible lease-purchase arrangement
(b) Application process. A school district must complete
an application requesting funding under the Instructional Facilities
Allotment. The commissioner may require supplemental information
to be submitted at an appropriate time after the application is filed
to reflect changes in amounts and conditions related to the debt. The
application shall contain at a minimum the following:
(1) a description of the needs and projects to be funded
with the debt issue or other financing, with an estimate of cost of each
project and a categorization of projects according to instructional and
noninstructional facilities or other uses of funds;
(2) a description of the debt issuance or other financing
proposed for funding, including a projected schedule of payments
covering the life of the debt;
(3) an estimate of the weighted average maturity of
bonded debt; and
(4) drafts of official statements or contracts that fully
describe the debt, as soon as available.
(c) District eligibility. All school districts legally authorized
to enter into eligible debt arrangements as defined in subsection (d)
of this section are eligible to apply for an Instructional Facilities
Allotment.
(d) Debt eligibility. In order to be eligible for state funding
under this section, a debt service requirement must meet all of the
criteria of this subsection.
(1) The debt service must be an obligation of the school
district which is entered into pursuant to the issuance of bonded
debt under TEC, Subchapter A, Chapter 45; an obligation for
refunding bonds as defined in TEC, §46.007; or an obligation under a
lease-purchase arrangement authorized by Local Government Code,
§271.004.
(2) The taxes levied for the eligible bonded debt were
first levied for the 1997 tax year or later and collected in the 1997-
1998 school year or later. The first payment under a lease-purchase
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arrangement must be scheduled to occur on or after September 1,
1997.
(3) Eligible bonded debt must have a weighted average
maturity of at least eight years. The term of a lease-purchase
agreement must be for at least eight years. For purposes of this
section, a weighted average maturity shall be calculated by dividing
bond years by the issue price, where "bond years" is defined as the
product of the dollar amount of bonds divided by 1,000 and the
number of years from the dated date to the stated maturity, and "issue
price" is defined as the par value of the issue plus accrued interest,
less original issue discount or plus premium.
(4) Funds raised by the district through the issuance of
bonded debt must be used for an instructional facility purpose as
defined by TEC, §46.001. The facility acquired by entering into a
lease- purchase agreement must be an instructional facility as defined
by TEC, 46.001.
(5) If the bonded debt is for a refunding or a combination
of refunding and new debt, the refunding portion must meet the same
eligibility criteria with respect to dates of first debt service as a new
issue.
(6) Application for funding of the bonded debt service or
lease-purchase payments must be made prior to the sale of the bonds
or the passage of an order by the school district board of trustees
authorizing a lease-purchase arrangement.
(e) Biennial limitation on access to allotment. The cumula-
tive amount of new debt service for which a district may receive ap-
provals for funding within a biennium shall be the greater of $100,000
per year or $250 per student in average daily attendance per year. A
district may submit multiple applications for approval during the same
biennium. Timely application before the sale of bonds or authorizing
order for a lease- purchase must be made to ensure eligibility of the
debt for program participation. The calculation of the limitation on
assistance shall be based on the highest annual amount of debt service
that occurs within the state fiscal biennium in which payment of state
assistance begins. Increases in debt service payment requirements in
subsequent biennia must receive approval through additional appli-
cations. The limitation on the allotment for subsequent biennia shall
be the total dollar amount of debt service approved for the allotment,
based on the calculation of the limitation on assistance at the time of
approval.
(f) Finality of award. Awards of assistance under TEC,
Chapter 46, will be made based on the information available at the
close of the application cycle. Changes in the terms of the issuance
of debt, either in the length of the payment schedule or the applicable
interest rate, that occur after the time of the award of assistance will
not result in an increase in the debt service considered for award.
Any reduction in debt service requirements resulting from changes in
the terms of issuance of debt shall result in a reduction in the amount
of the award of assistance.
(g) Data sources.
(1) For purposes of determining the limitation on assis-
tance and prioritization, the projected average daily attendance as
submitted to the legislature by the Texas Education Agency (TEA)
in March of an odd-numbered year, as required by TEC, §42.254,
shall be used.
(2) For purposes of prioritization, the final property values
certified by the Comptroller of Public Accounts for the tax year
preceding the year in which assistance is to begin shall be used.
If final property values are unavailable, the most recent projection of
property values shall be used.
(3) For purposes of both the calculation of the limitation
on assistance and prioritization, the commissioner may consider,
prior to the close of an application cycle, adjustments to data values
determined to be erroneous.
(4) All final calculations of assistance earned shall be
based on property values as certified by the Comptroller for the
preceding school year, and the final average daily attendance for the
current school year.
(h) Allocation of debt service between qualified and nonqual-
ified projects. Debt service shall be allocated among qualified and
nonqualified purposes and among eligible and ineligible categories of
debt. The method used for allocation among qualified and nonquali-
fied purposes shall be on the basis of pro rata value of the instructional
facility versus the noninstructional purposes over the life of the debt
service, unless a different basis is indicated in the bond order. The
method of allocation of debt service between eligible and ineligible
categories must be the same method selected for approval by the At-
torney General.
(i) Payments and deposits.
(1) Payment of state assistance shall be made as soon as
practicable after September 1 of each year. No payments shall be
made until the sale of bonds is determined to be final or the contract
for lease-purchase financing has been assigned.
(2) Funds received from the state for bonded debt must
be deposited to the interest and sinking fund of the school district
and must be considered in setting the tax rate necessary to service
the debt.
(3) Funds received from the state for lease-purchase
agreements must be deposited to the general fund of the district and
used for lease-purchase payments.
(4) A final determination of state assistance for a school
year will be made using final attendance data and property value
information as may be affected by TEC, §42.257. Additional amounts
owed to districts shall be paid along with assistance in the subsequent
school year, and any reductions in payments shall be subtracted from
payments in the subsequent school year.
(5) As an alternative method of adjustment of payments,
the commissioner may increase or decrease allocations of state aid
(2) An application received after the deadline shall be
considered a valid application for the subsequent period unless
withdrawn by the submitting district before the end of the subsequent
period.
(3) An application may be submitted no earlier than 90
calendar days prior to the prospective sale date/pricing date of the
bond issue or the date the school board adopts the order authorizing
a lease-purchase agreement. If the sale or pricing of bonds or
adoption of an order authorizing a lease-purchase agreement does
not take place within 90 days of the prospective date identified in the
application, the TEA shall consider the application withdrawn.
(4) The voters of the school district may not submit
an application for bonded debt prior to the successful passage of
an authorizing proposition. An application for a lease-purchase
agreement may not be submitted prior to the end of the 60-day waiting
period in which voters may petition for a referendum, or until the
results of the referendum, if called, approve the agreement.
(l) Prioritization and notice of award. Upon close of the
application cycle, all eligible applications shall be ranked in order
of property wealth per student in average daily attendance. State
assistance will be awarded beginning with the district with the lowest
property wealth and continue until all available funds have been
utilized. If a district has not previously received any assistance due to
a lack of appropriated funds, its property wealth for prioritization shall
be reduced by 10% for each biennium in which assistance was not
provided. Each district shall be notified of the amount of assistance
awarded and its position in the rank order for the application cycle.
(m) Bond taxes. A school district that receives state assis-
tance must levy and collect sufficient interest and sinking fund taxes
to meet its local share of the debt service requirement for which state
assistance is granted. Failure to levy and collect sufficient taxes shall
result in pro rata reduction of state assistance.
(n) Exclusion from taxes. The taxes collected for bonded
debt service for which funding under TEC, Chapter 46, is granted
shall be excluded from the tax collections used to determine the
amount of state aid under TEC, Chapter 42.
(o) Calculation of bond tax rate (BTR) for lease-purchase
arrangements. The value of BTR in the formula for state assistance
for a lease-purchase arrangement shall be calculated based on the
lease-purchase payment requirement, not to exceed the relevant
limitations described in this section. The lease-purchase payment
shall be divided by the guaranteed level (FYL), then by average
daily attendance (ADA), then by 100. The value of BTR shall be
subtracted from the value of district tax rate (DTR) as computed in
TEC, §42.302, prior to limitation imposed by TEC, §42.303.
(p) Continued treatment of taxes and lease-purchase pay-
ments. Once approved for funding under TEC, Chapter 46, a dis-
trict may not select whether taxes associated with the bonded debt
are considered for purposes stated in TEC, Chapter 46, or Chapter
42. Until approved for assistance under TEC, Chapter 46, taxes col-
lected for debt service may be considered in the calculation of state
aid in TEC, Chapter 42. Bonded debt service or lease-purchase pay-
ments that were excluded from consideration for state assistance due
to prioritization or due to the limitation on assistance may be con-
sidered for state assistance in subsequent biennia through additional
applications. A modified application may be provided for previously
rejected debt service or lease-purchase payments.
(q) Variable rate bonds. Variable rate bonds are eligible for
tate assistance under the Instructional Facilities Allotment. For
purposes of calculating the biennial limitation on access to the
allotment, the payment requirement for a variable rate bond shall
be valued at the interest rate specified in the official statement (or
draft) as the rate to be used in calculating the minimum amount a
district must budget for payment of interest cost and the scheduled
minimum mandatory redemption amount, if applicable. For purposes
of calculating state assistance, the lesser of the actual interest rate
or that used for the calculation of the limitation on access to the
allotment shall be used. A district may exercise its ability to make
payments in amounts in excess of the minimum, but the excess
amount shall not be used in determining the value of BTR or in
the calculation of state assistance in that year.
(r) Reports required. The commissioner may require such
information and reports as are necessary to assure compliance
with applicable laws. The commissioner may require immediate
notification by the district of relevant financing activities such as
refunding or refinancing of bond issues, renegotiation of lease-
purchase terms, change in use of bond proceeds, or other actions
taken by the district that might affect state funding requirements.
(s) Temporary provision. This subsection provides for an
initial application cycle with a deadline for applications of September
1, 1997. This subsection expires on January 1, 1998. The requirement
to apply for assistance prior to issuance of debt is waived for the
initial application cycle. To be eligible for the initial application, the
debt service must meet the following criteria, notwithstanding other
provisions of this section to the contrary:
(1) The election authorizing bonded debt must be held on
or before September 30, 1997. For lease- purchase agreements, the
end of the 60-day waiting period in which voters may petition for
a referendum, or the referendum, if called, must occur on or before
September 30, 1997.
(2) The sale or pricing of bonds or adoption of an order
authorizing a lease-purchase agreement must take place on or before
December 31, 1997.
(3) All requirements of subsection (d)(1)-(5) of this sec-
tion must be met. A payment made prior to the 1997-1998 school
year for debt service on eligible bonded debt sold in the 1996-1997
school year does not invalidate the eligibility of the debt service for
state assistance so long as the payment was not made from taxes
levied for that debt, the sale of the bonds occurred after the adoption
of the district tax rates for tax year 1996, and the district had no
opportunity to levy taxes for the initial payment in 1996-1997.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 4, 1997.
TRD-9710068
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: September 11,1997
For further information, please call: (512) 463–9701
♦ ♦ ♦
PROPOSED RULES August 12, 1997 22 TexReg 7445
TITLE 22. EXAMINING BOARDS
Part V. State Board of Dental Examiners
Chapter 101. Dental Licensure
22 TAC §101.8
The State Board of Dental Examiners proposes new §101.8,
concerning persons with criminal backgrounds.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners (SBDE), has determined that for the first five-year
period the rule is in effect there will be no fiscal implications for
state or local government as a result of enforcing the rule.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be that §101.8 establishes
the guidelines the SBDE will follow when considering whether
a criminal history will affect either an applicant’s initial request
for licensure or an individual’s status as a licensed practitioner.
There will be no effect on small and large businesses. Persons
who are required to comply with the proposed new rule would be
impacted negatively if their licenses were revoked or suspended
or if licensure were denied because they would not be able to
practice their dental profession.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997.
The new rule is proposed under Texas Government Code
§2001.021 et seq; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with
the Dental Practice Act; Article 4545 which provides that the
State Board of Dental Examiners may adopt rules relating to
licensure requirements for dentists; and Texas Civil Statutes,
Article 6252-13(c), which addresses licensure of professionals
with criminal histories.
The new rule does not affect other statutes, articles, or codes.
§101.8. Persons with Criminal Backgrounds.
(a) The State Board of Dental Examiners (SBDE) may revoke
or suspend an existing license, or deny an application for licensure
because of a person’s conviction of a felony under any state or federal
law, if the crime directly relates to the duties and responsibilities of
the profession for which the person seeks licensure.
(b) No person currently serving in prison for conviction of a
felony under any state or federal law is eligible to obtain a license
to practice dentistry or dental hygiene. Such conviction of a person
holding a license to practice dentistry or dental hygiene shall be cause
for initiation of disciplinary procedures against such person.
(c) In determining whether a criminal conviction directly
relates to the practice of dentistry or dental hygiene, the board shall
consider the factors listed in Texas Revised Civil Statute Annotated,
Article 6252-13c(4)(b) (Vernon Supplement, 1997).
(d) Those crimes which the board considers to be of such
serious nature that they relate to fitness to practice a profession, or as
directly related to the practice of dentistry or dental hygiene include,
but are not limited to:
(1) any felony of which fraud, dishonesty, or deceit is an
essential element;
(2) any criminal violation of the Dental Practice Act or
other statutes regulating or pertaining to the professions of dentistry
or dental hygiene;
(3) any criminal violation of statutes regulating other







(10) habitual use or addiction to controlled substance
abuse or substance diversion; and
(11) felony driving while intoxicated.
(e) The board may consider a person’s present fitness for
licensure in determining whether a person’s conviction of a crime is
cause for denial of an application or for disciplinary procedures. In
determining a person’s present fitness for licensure, the board shall
consider the factors listed in Texas Civil Statute Annotated, Article
6252-13c(4)(c) (Vernon Supplement, 1997).
(f) It shall be the responsibility of the applicant to secure and
provide to the board the recommendations regarding all offenses from
the prosecution, law enforcement, and correctional authorities who
prosecuted, arrested or had custodial responsibility for the applicant.
Failure to provide such recommendation, is justification to refuse
licensing or imposition of sanction unless the applicant shows good
cause for such failure.
(g) The applicant shall also furnish proof in such form as
may be required by the board that he or she has maintained a record
of steady employment, has supported his or her dependents, has
otherwise maintained a record of good conduct, and has paid all
outstanding court costs, supervision fees, fines, and restitution as may
have been ordered in all criminal cases in which he or she has been
convicted.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
TRD-9709938
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
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Chapter 102. Fees
22 TAC §102.1
The State Board of Dental Examiners proposes amendment to
§102.1, concerning licensing and examination fees.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
rule is in effect there will be no fiscal impact on local government
as a result of enforcing or administering the rule. For state
government, the projected increase in state revenue for fiscal
year 1998 will be $155,000; for fiscal year 1999, the projected
increase in state revenue will be $162,120. These amounts
will be used to finance agency operations. For the State
Board of Dental Examiners’ dental peer assistance program,
the estimated revenue for the program’s operations will be
$129,965 for fiscal year 1998 and $135,463 for fiscal year 1999.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing §102.1 will be that the State Board of Dental
Examiners will have additional staff and resources to enforce
the Dental Practice Act and the peer assistance program will
have a guaranteed revenue to assure care for professionals
impaired by chemical dependency or mental illness.
There will be no effect on small and large businesses. The
effect on persons who are required to comply with the rule as
proposed is an increase in fees as follows: dentists renewal
fee: from $60 per year to $70 per year; dental hygiene renewal
fee: from $36 per year to $41 per year; peer assistance annual
fee for dentists: from $5.00 to $9.00.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997.
The amended rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act; and Article 4551(b) which provides that
the State Board of Dental Examiners shall establish reasonable
and necessary fees to cover the cost of administering the
Dental Practice Act, and HB 1, General Appropriations Act, 75th
Legislature, Regular Session, Article VIII.
The proposed amended rule does not affect other statutes,
articles, or codes.
§102.1. Licensing and Examination Fees.
(a) (No change.)
(b) Any person licensed to practice dentistry, dental hygiene
and operate a dental laboratory in the State of Texas shall pay the
following annual renewal fees:
(1) dentists:$70 [$60]
(2) dental hygienists:$41 [$36]
(3) dental laboratory: $100
(c) The peer assistance fee for dentists shall be$9.00[$5.00]
(d)-(g) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
TRD-9709939
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
Chapter 107. Dental Board Procedures
22 TAC §107.400
The State Board of Dental Examiners proposes new rule
§107.400, concerning reportable disciplinary actions.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
rule is in effect there will be no fiscal implications for state or
local government as a result of enforcing the rule.
Mr. Beran also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be that §107.400 provides a method
to eliminate reporting that a licensee has been disciplined if
requested by the licensee and if the reason for such discipline
did not involve patient harm or fraud and a specified period of
time has passed without other disciplinary action.
There will be no effect on small and large businesses. Li-
censees whose disciplinary actions meet the criteria set forth
in the proposed new rule may have their disciplinary actions
removed from the category of reportable actions if requested;
however, other licensees whose disciplinary actions do not
meet the criteria in the proposed new rule will continue to have
the disciplinary action noted in the State Board of Dental Ex-
aminers’ license database.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997.
The new rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed new rule does not affect other statutes, articles,
or codes.
§107.400. Reportable Disciplinary Actions.
(a) Information concerning licensure for all persons of the
State Board of Dental Examiners (SBDE) is entered in a license
database. The entry in the license database for a licensee who
has been disciplined will be annotated that a disciplinary action has
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occurred. In responding to licensure status requests, the SBDE will
report whether a licensee has been disciplined by the Board.
(b) The Board upon written request from a licensee will
remove such annotations if the discipline imposed falls into any
category listed below. Licensees having more than one disciplinary
action do not qualify for removal of the annotations.
(1) Disciplinary action in which a "reprimand" order was
issued.
(A) The effective date of the Board Order is at least
three years past;
(B) the "reprimand" order did not involve patient
harm, a criminal act, or fraud;
(C) the licensee has had no subsequent disciplinary
action;
(D) the licensee has no disciplinary proceeding pend-
ing; and
(E) the licensee is currently not under investigation
by the SBDE.
(2) Disciplinary action in which a "suspension, all pro-
bated" order was issued.
(A) The effective date of the board order is at least
seven years past;
(B) the "suspension, all probated" order did not
involve patient harm, a criminal act, or fraud;
(C) the licensee has had no subsequent disciplinary
action;
(D) the licensee has no disciplinary proceeding pend-
ing; and
(E) the licensee is currently not under investigation
by the SBDE.
(c) The Enforcement Committee of the SBDE will review
each request and may request additional information or other docu-
ments to enable the committee to appropriately evaluate a request.
(d) Upon a determination by the Enforcement Committee
that the reported action falls into one of the categories and that
the licensee meets all requirements of this rule the committee will
make a recommendation to the Board. Upon Board approval, the
annotation of disciplinary action for a licensee will be removed from
the database.
(e) The Board will notify the licensee in writing of the results
of the review within a reasonable period of time.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
TRD-9709940
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997




The State Board of Dental Examiners proposes new §109.109,
concerning advertising non ADA specialties.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
rule is in effect there will be no fiscal implications for state or
local government as a result of enforcing the rule.
Mr. Beran also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be that §109.109 establishes a method
to allow dentists who have achieved certain professional status
to exercise their first amendment rights of free speech to inform
the public of their status in a manner that is not false and
misleading and that the public will be fully informed regarding
the professional training and expertise of the dentist areas of
practice for which they wish to advise the public of diplomate,
or fellowship status.
There will be no effect on small and large businesses. The
effect on persons who are required to comply with the rule as
proposed shall be they are required to identify those specialties
that are not recognized by the American Dental Association.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997.
The new rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provides the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed new rule does not affect other statutes, articles,
or codes.
§ 109.109. Advertising non ADA Specialties.
A dentist may announce in any means of communication with patients
or the general public; attainment of a fellowship or certification as a
diplomate only if the dentist has successfully completed the qualifying
examination of the appropriate certifying board of one or more of the
specialties recognized by the "American Dental Association", except
that a licensed dentist who has been granted diplomate or fellow
status by a bona fide national organization which is not recognized
as a certifying board by the American Dental Association, but grants
diplomate or fellow status based upon the dentist’s postgraduate
education, training, experience and an oral and written examination
based upon psychometric principles, may use the terms "diplomate",
"fellow", or "associate" compared to the announcement of the status
"the (insert the name of organization granting diplomate status) is not
recognized as a specialty board by the American Dental Association."
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
22 TexReg 7448 August 12, 1997 Texas Register
TRD-9709941
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
Anesthesia and Anesthetic Agents
22 TAC §109.172
The State Board of Dental Examiners proposes amendments
to §109.172, concerning definitions.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
rule is in effect there will be no fiscal implications for state or
local government as a result of enforcing the rule.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that §109.172 clarifies certain
definitions relative to administration of anesthesia.
There will be no effect on small and large businesses and on
persons who are required to comply with the rule as proposed.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997. In addition, a
public hearing will be held on Monday, September 15, 1997, at
10:00 a.m., in Hearing Room 102 of the Texas Department of
Insurance located at 333 Guadalupe, Austin, Texas.
The amended rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed amended rule does not affect other statutes, ar-
ticles, or codes.
§109.172. Definitions.
The following words and terms, when used inrule 109.172 through
rule 109.177[this chapter], shall have the following meanings, unless
the context clearly indicates otherwise.
Analgesia-the diminutionor elimination of pain [or production of
increased tolerance to pain in the conscious patient].
Anxiolysis -the diminution or elimination of anxiety.
Competent -displaying special skill or knowledge derived from
training and experience.
[Parenteral] Conscious Sedation-a minimally depressed level of
consciousness that retains the patient’s ability to independently
and continuously maintain an airway and respond appropriately to
physical stimulation and verbal command,and that is produced by
a pharmacologic or non-pharmacologic method, or a combination
thereof. In accord with this particular definition, the drugs and/
or techniques used should carry a margin of safety wide enough
to render unintended loss of consciousness unlikely. Further,
patients whose only response is reflex withdrawal from repeated
painful stimuli would not be considered to be in a state of
conscious sedation.
Continual -repeated regularly and frequently in a steady succes-
sion.
Continuous -prolonged without any interruption at any time.
[Parenteral] Deep Sedation-an induced [A Controlled] state of
depressed consciousness accompanied by partial loss of protective
reflexes, including the inability tocontinually maintain an airway
independently and/orrespond purposefully to verbal command,and
is produced by a pharmacological or non-pharmacological method, or
a combination thereof.
Enteral -any technique of administration in which the agent is
absorbed through the gastrointestinal (GI) tract or oral mucosa
(i.e., oral, rectal, sublingual).
Facility -the primary office where a permit holder practices
dentistry and provides anesthesia services.
Facility inspection -an on-site inspection to determine if a facility
is supplied, equipped, staffed, and maintained in a condition to
support provision of anesthesia services that meet the standard
of care; may be required by the State Board of Dental Examiners
prior to the issuance of an anesthetic permit or any time during
the term of the permit if the holder of or applicant for a permit
owns or operates a primary facility or satellite facility.
General anesthesia-an induced[A controlled] state of unconscious-
ness accompanied by partial or complete loss of protective reflexes,
including inability to independently maintain an airway and respond
purposefullyto physical stimulation or [to] verbal command,and
is produced by a pharmacological or non-pharmacological method or
a combination thereof.
Immediately available -on-site in the facility and available for
immediate use.
Inhalation -a technique of administration in which a gaseous or
volatile agent is introduced into the pulmonary tree and whose
primary effect is due to absorption through the pulmonary bed
(e.g. nitrous oxide/oxygen sedation).
Local anesthesia-the elimination of sensations, especially pain, in one
part of the body by the topical application or regional injection of a
drug.
May[or could]-indicates freedom or liberty to follow areasonable
[suggested] alternative.
Parenteral -a technique of administration in which the drug
bypasses the gastrointestinal (GI) tract, i.e., intramuscular (IM),
intravenous (IV), intranasal (IN), submucosal (SM), subcutaneous
(SC), intraocular (IO).
Patient Physical Status Classification-
(A) ASA: American Society of Anesthesiologists
(B) ASA I: a normal health patient
(C) ASA II: a patient with mild systemic disease
(D) ASA III: a patient with severe systemic disease
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(E) ASA IV: a patient with severe systemic disease
that is a constant threat to life
(F) ASA V: a moribund patient who is not expected
to survive without the operation
(G) ASA VI: a declared brain-dead patient whose
organs are being removed for donor purposes.
(H) E: emergency operation of any variety (used to
modify the ASA I - ASA VI).
Portability -the ability of a permit holder to provide permitted
anesthesia services in a location other than a facility or satellite
facility.
Satellite facility an additional office or offices owned or operated
by the permit holder, or owned or operated by a professional
organization through which the permit holder practices dentistry,
or a licensed hospital facility.
Should-indicates the recommended manner to obtain the standard;
highly desirable
Time-oriented anesthesia record-documentation at appropriate
intervals of drugs, doses and physiologic data obtained during
patient monitoring.
Transdermal/transmucosal-a technique of administration in
which the drug is administered by patch or iontophoresis.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
TRD-9709942
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
22 TAC §109.173
The State Board of Dental Examiners proposes amendments
to §109.173, concerning minimum standard of care.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
rule is in effect there will be no fiscal implications for state or
local government as a result of enforcing the rule.
Mr. Beran also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that §109.173 communicates
unambiguously that practicing dentists must follow generally
accepted protocols and/or standards of care for management
of complications and emergencies and informed consents will
be required only where there is a reasonable probability of
complications from a procedure.
There will be no effect on small and large businesses and on
persons who are required to comply with the rule as proposed.
Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examin-
ers, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701,
(512) 463-6400. To be considered all comments and requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before September 11, 1997. In addition, a
public hearing will be held on Monday, September 15, 1997, at
10:00 a.m., in Hearing Room 102 of the Texas Department of
Insurance located at 333 Guadalupe, Austin, Texas.
The amended rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.
The proposed amended rule does not affect other statutes,
articles, or codes.
§109.173. Minimum Standard of Care.
Each dentist licensed by the [Texas] State Board of Dental Examiners
and practicing in Texas shall conducthis/her[their] practice in a
manner consistent with that of a reasonable and prudent dentist under
the same or similar circumstances. Further, each dentist:
(1)-(3) (No change.)
(4) Shall, for office emergencies:
(A)-(B) (No change.)
(C) provide training to dental office personnel in
emergency procedures which shall include, but not necessarily be
limited to, basic cardiac life support, inspection and utilization of
emergency equipment in the dental office, and office procedures to be
followed in the event of an emergency as determined by a reasonable
and prudent dentist in the same or similar circumstances;and
(D) shall adhere to generally accepted protocols
and/or standards of care for management of complications and
emergencies.
(5) (No change.)
(6) Should maintain a written informed consent for
all procedures where a reasonable probability of complications
from the procedure exists.[Shall obtain an informed consent in all
situations where required by law.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 31, 1997.
TRD-9709943
Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: September 11, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
22 TAC §109.174
The State Board of Dental Examiners proposes amendments
to §109.174, concerning sedation, anesthesia permits.
Douglas A. Beran, Executive Director, State Board of Dental
Examiners, has determined that for the first five-year period the
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